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In August 2011, uwpon request by lawyer ShaistaShameem for the David Burness case, |

provided a ¢atement of my assessment ofthe proposal of the Fiji Natioral Provident Fund Board
to reduce theannuity rates of existing pensioners.

Despite being postponed from last year to Februay 8 02012, the legal case has not been heard,
and no date is being set forthe heaing- no doubt a consequence of the FNPF Transition Decree
(seethe lagt section ofthisarticle).

The pensioners may as well have an idea of what was presented in that Satement for the

Burness/Shameem case, as it may explain why the legal case isnot likely to be heard:the FNPF
Board does not have a legal leg to stand on, whatever may be the horrendous legal and
conaultants'feesthey are paying, Lsing ou savings.

There werefour questions pertinent for the Burness/Shameem case, which | attemptedto answer
in my Statement:

Question 1  Can FNPF pensions be legally redu ced?

Answer: The FNPF Actdoes notallow them to be reduced, ex post, after the 9-OP forms were
signed and received by the FNPF.

Question 2Can FNPF vary the pension rates diffe rentially for high/low income
pensioners?

Answer: The FNPF Act specifically states they cannot.
Question 3 Does FNPFhaw the capacity to pay existing pension ammmitments?

Answer: Yes. The provisions of the FNPF Act and the existence of the Buffer Fund, which has
wrongly been denied interest payments fram 1975 to the present, suggest without any doubt that
theydo have capacity to pay, for another 18 yearsor more.

Question 4:  Howshouldthe FNPF problems be addresse d within the laws of Hji and
according to the FNPF Act?

Answer: I explain that while there is indeed a problem of FNPF sustainability and has
been since 1998, there are many reasons including possible actuarial errors by Mercer study)
whyan Expert Commission of Inquiry isnecessanbeforeany recommendationsare made, which
mustbe considered and aced upononly by an elected Govemment.


http://www.pdfpdf.com

Question 5: Is the FNPF Transition Decree a denal of basic human rights to personal
property?

Answer: YES.

Question 6: Isthe FNPF Transtion Decree a denial of the basic human rights of recourse to
the courts?

Answer: YES

This statement on FNPF is not just because of pensioners'self-interest

FNPF has acused many pensiorers of opposing the current proposals only because of their
selfish concern overtheir pensions. I am indeed an FNP Fpensioner, but I am on public record as
writing on ANPF issues well before | became a pensioner.

The®e writings are pertinent as they not only help to explain FNPF's current predicaments, but
also indicate that many of the longstanding problems were made known to successive
govenmentsand FNPF Boards, wihout any action beingtaken by them.

Innocent pensioners are now unlawfully being made apegodsessertially to pay for others'
mistakes.

Some of my more recent articles have not been allowed into the Fiji media because of censorship
by the current government, while pro-FNPF Board views have been freely allowed, and even
financed by FNPF.

Essential background to the FNPF's current problems

I have written on many of the problemsfaced by FNPF, since a decade ago. Here is a quick
summary and reference to the published atticles.

FNPF has been larger, in tatal, than all theother private financial institutionspu together. FNPF,
is the biggest lenderto the Fiji Government, as well as the largest player in the financial market.
By purchasing majority shares n ATH,FNPF also became the biggest stakeholder in the
teleommunications marke, with its numerous monopolies, which have consrained the Fiji
economy for decades, particularly in the last twelve years under FNPF influence.

In "The ATHL monopoly: between the devil andthe deep blue sea", The Fiji Times, 6 March
2002, | wrote:

HowFNPF’s purchase, atan extremely inflated price, ofmajority sharesin the ATH

supermonopoly condemned to a quandary where to protect its investment, it would
have to squeeze maximum dividends out of its ATH shares, and hence the maximum
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from Vodaphone, Telecom Fiji and FINTEL (over whid it only obtahed*“management
rights”, not actual ownership of shares. The PS Finance then (Narube)was al® then he

Chaiman of the FNPF Board.

In the "The Reserve Bank and the FNP F: funny business for the guv".The Fiji Times, 12 March
2002 1 pointed out:

The massive conflicts interest for the Govemor ofthe Reserve Bank who

was also appointed as Chairman of FNPF and healso accepted Chaimanship of
FINTEL: with the RBF forcing FNPF to bring back its investments (thereby losing
revenue and risk minimisation for FNPF),RBF’s role as regulator of Fiji’s financial
system while FNPFwas a huge player in he financial market, et. A similar conflict of
interest wasalso alays there with the Permanent Scretary of Fihance, or other
Permmanent Secrataries being appointed as Chairman of the FNPF Board.

In “Communications Monopoly monsters at work” The Fiji Times, 21 May 2004, | wrote:

How the communications monopolies were doing huge damage © Fiji economially
and socially, and FNPF, to gain short-termdividends, was haming itself in the long
run by supporting monopolistic practices which squeezed the economy, reduced
economic growth and job creation and thereby squeezed its own long-tem growth in
contributions from existing and newmembers.

In “Auditors between the devil and the deep blue sea”. The SundayTimes, 14 Augwst 2005, |
wrote:

thatthe implications of the Profesor Michael White’s analysis of FNPF

accounts byauditorson how FNPF would appear to be far worse if proper
accounting procedures wele to be followed in respect of the massive premium paid by
FNPF for ATH shares, and the likely lossof value once mmpetition wasbrought into
the telecommunications industry. This was a very prophetic article, as well the
analysis by Professor White.

In “3ock markets, sharks, suckersand viadims”. Islands Business,May 2006 | wrote:

While stakeholdersin the Fiji Stock Exchange had been attempting to encourage the
public to convert their savings into sharesin the ssockmarket, itpoints o

the dangers lurking in the future, especially if govemments, under pressure from
WTO or justa good change in policy, try b reduce monopolies, such as cement
producing companies, or ATH. There would be inevitable losses in share value,
whid stockmarket stakeholders were notpointing out. FNPF had even been
encauraging, inmyview wrongly, its members to use their FNPF moneyto buy
sharesin ATH, the monopoly.

Post2006
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Since the events of 2006, there have been massively increased government borrowings from the
FNPF, and massive losses in some large investments. | have written thefollowing articles,

which havehad direct or indirect bearingonthe FNPF:
*“Coup wolwes circling FNPF” FijiSun, 14 March 2009 and TheFiji Times 13 March 2009.

Early waming: Fijan Holdings Limited, acompany controlled by the Military
Government tried © borrow morethan ahundredmillions from FNPF, when private
banks had refused. Thankfully, FNPF refused. More ominously, the Military
Governmentwants to borrow hundreds ofmillions, basically to sustain heir increased
recurrent expenditure and military over-spending. The private banks, loal or overseas,
will notoblige. Should FNPF oblige? Will FNPF oblige? If FNPF continuously gives in
to such lending pressures from Govemment, without economic growth, it will only
encourage inflationto rise in the long term, thereby slashing the real value of everyon€'s
savings and pensions. And if ever pensioners totally lose confidence in FNPF, itmay
become insolvent, with future pension rates slashed, and even existing pensions reduced
in dollar terms. Thekey issue is that the FNPF Baard is now controlled by an unelected
Military Government’s appointees and we the FNPF contributors who own the savings

donot have a single direct representative on the FNPF Board who can be accountable to
us.

In “Saving FNPF and Fiji” 12 May 2010 (Pacific Scoop-online media), | wrote:

Worrying news about Fiji National Provident Fund (FNPF) and the Reserve Bank of Fiji
(RBF). FNPF announced a $327 million “write down” in its investment value (with

some $300 million of that due to the Natadola loan). But FNPF also hassome other large
exposures which are not looking good: Momi, FSC and other private sector borrowers.
And very strange that RBF has lent $22 million to the Fiji Sugar Corporation (FSC).
Thes are all extremely worrying developments for FNPF, RBF and for Fiji. Urgent need
for Public Inquiry. How did these massive losses take place? Who should be held
responsible? Mightit get worse for FNPF? And how should FNPF management be
strengthened to prevent further unwise decisions?

In “Helping FNPF, despite mediacensorship”. Pacific Smop. 18 January 2011, | wrote:

With a stagnating economy FNPF revenues havebeen severely omnstrained. Few new
jobs have been created and existing incomes have not grown; many loans are
nonperforming; retums on FNPF investments have been declining; and large amounts of
capital values havebeen written off because of mismanagem ent. But collectively, FNPF
contributors and pensioners remahn the largest group of spenders in the Fiji economy.
Thisarticle constructively suggested how FNPF contributors and pensioners could direct
their consumption expendiure towards FNPF investments (such as Holday Inn,the
Intercontinental, and Tappoo City), and change FNPF policies for the better. How FNPF
management could encourage this by providing fhancial incentives and changing their
managemert structure. Called on FNPF stakeholders (FNPF itself, unions, pensioners,
civil servants etc) to conductmarketing campaigns in theaid of FNPF assets and loans
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recipients.

In “Your money isnot fully yours”. The Fiji Times 7 May 2011, | wrote:

..while Fiji citizens technically own their personal monetary holdings, they and their
institutions (like FNPF) arenot free to invest it where they wish to- theymust obtain RBF
pemission to investabroad FNPF, which used to keep moderate amounts of their funds
abroad in oder to diversify their investments, have also been forced to bring them back,
wherever there have been foreign exchange reserves crises, and suffered lossesas a
consequence. Whatever the FNPF loses inincome, is gained by hie RBF, which passes it
on tothe Government of theday, to spendand enpy. Fijicitizens, who were forced to
keeptheir investments in Fiji, have paid aheavy price, periodically.

In “FNPF sinks lower” Pacific Scoop. 26 May 2011, | wrote:

Thatthe FNPF symposium being organized by the FNPF and the Miliary Regime was a
farce. The FNPF management and Board, under orders from the BainimaramaRegime,
will continue to hideall the reports thatwould reweal that the Bainimarama Regime is
itself directly and indirectly responsible for a large part of the mess that the FNPF is
currently inand theurgency of needed rebms; The Bainimarama Regime will continue
to milk the FNPF cow, which, withincreased contributions and reduced payouts, will
givethem even more of our savings to usead misuse, however they wish. The
contributors to FNPF and the pensioners of FNPF, will have no choice n the matter.
With media censordip, they cannot even publiclyand freely discuss these massive
changes to your pension fund.

I called on te contributors and pensioners of FNPF to demand the public release of all
theregports by IMF, WB, ILO and recent independent consultants; demand the release of
allthe reports on the investigation into the investments at Natadola, Momi; demand that
themajority of the FNPF Board Mambersmust be democraticallyelected by the current
FNPF contributorsand with pensioners having separateelected representation; demand
thatthe Chairman of the Board must be from these elected Members and definitely not
some foreigner as airrently; demand thatany decision on changes to the FNPFmust be
made by theelected Board and notthe current Board and Management; demand that
FNPF must be allowed to invest as much of its funds abroad as is piudently advisable
andthat RBF must recompense FNPF for all the lost earnings because of foreign
invesmentsbroughtback; demand that the FNPF management swear oaths of allegiance

to the realowners of the Fund- the contributors and the pensioners, and not toan illegal
MilitaryGowernment

In “Consultants hdping the Fiji military milk the FNPF cow’.Pacific Scoop. 2 June 2011 |
Wrote:

While conaultants were recommending significant reductions to the annuity rates for
future pensioners, serious questions may be asked, for example, whether the Mercer
calculationsare correct, epecially their assumption of Fiji’s future mortality patterns
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following Australian pattems. While these consultants and FNPFmanagement talked
about accowntability and transpatency, and the need to protect “whistleblowers”- they
donot applythese same principles to themselves with their data and analysis. The
Promontory recommendations on he “Restructured Board™ area total sell-outof sound
prindples of accountability of the FNPF management and Board, to thereal owners of
the FNPF. These consultants’ direct involvementin the politically inspired symposium
sadlyshowshow supposed independent experts will compromise their professionalism
intoillegal processes being stage-managed by this illegal Military Regime. These
consultants’ recommendatins also make sure that they will continue to eam further
consultancies well into the future They continue to write further propaganda in he
meda.

In “End FNPF subsidy to Fiji Governmaents- linking the manybattles” Pacific Scoop. 20 July
2011 I wrote:

The FNPF Board and Management conveniently ignore that FNPF hasbeen giving large
subsidies (amounting to hundreds of millions overthe last forty years) to successive Fiji
governments through easilyavailable loans, at interest rates much lower than that
charged by ommerial banks. Thelegal battle by current pensioners against FNPF and
the Military Regime, should point to these massive FNPF subsidies to Fiji govemments
asamoral justification for Fiji Govemment to finance any future shortfalls in the
liabilities to existing pensioners. To help FNPF’s revenues and current contributors and
pensioners, these interest rate subsidies to Govemment should also be ended. For that to
occur, both pensioners and contributors reed to fight Battle 3, which isto havean FNPF
Board completely accountable to its members.

In “Battle to seek justice for Fiji pensioners strikes new legaldefining point”. Pacific Scoop. 1
August 2011, | wrote:

The BumessShameem Law case isimportant for FNPF pensioners, but it is far more

important for the Fiji economy asa whole, because theplanned FNPF action strikes at
theheart of private property and legal contracts, both of which are at the core of all
businesstransactions in Fiji and globally. This case should therefore be of great interest
to Fiji’sbusiness interests, Chambers of Commerce, Employers’ Federation and all
investors inHji (not that any of them would support the case financially). The resolution

of this casewill be a defining moment for Fiji’s system oflaws and justice.
In "FNPF bakes pie-in-the-sky" Pacific Smop Oct27 2011

I wamed about the dangerously large and risky FNPF loan to Air Pacific.

In "The Transition Decree: last nail in the FNPF coffin”. Pacific Scoop.

What the Transition Decree implies.
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First: FNPF does not belongto Gove rnment: but the contributors

It should firs¢ and foremost be pointed out that the Fiji Naional Provident Fund is not a
“government owned publicenterprise” belongingto the entire Fiji public and tax-payers.

FNPF rightly belongs to a subset of the public, the workers whose contributions have funded it.

It isonly a higtorical co-hcidene that the Fiji Government has controlled it totally from its
inceptiontill now.

The Fiji National Provident Fund began well before Fiji’s independence in 1970. It wasintended
orighally asa compulsory savings scheme for workers, with all the savings andinterest thereon
to be returned to the worker as a lump sum on retirement. Iquote fromthe Legislative Council
debates in 1968 andthe statement by HonAD Patel (Member for Social Services):

““A National Provident Fund is, in essence, a compulsory savings scheme for workers. Periodic
contributions are deducted from the wagesof individual members with a matching contribution
for the employers.The funds accumulate for each member until he reaches a stipulated age or
some other contingency arises. The amount credited to him, includinginterest, is paid out to the
member”.

“Sir, this Fund will, in its initial stages, be essentially a compulsory savings scheme which will
yield to its members, at the time ofwithdrawal, a lump sum.... When the amount standing to the
credit ofmembers becomes substartial, it will be possible to consider thesubstituting the payment
of amuities for the payment of the lump sum ™.

The FNPF does belong to those people whose savings it contains- contrary to the pathetic
allegations by paid consultants Tomkins and Rash brooke.

TheChanges to FNPF and mistakes made in 1998

The system was first changed in 1975 to introduce a pension annuity option,which was set at
25%for single pensions, to encourage retrees to take thepension rather thanthe lump sum.

Despite that high rate of pension, nowgenerally acknowledged to be financially unwise for
FNPF, there were very low proportions of uptake of pensions- way less than 15%.

In the late 80s however, the pensibn uptake proportion began to rise, and by early 90sactuarial
studies recognized that the annuity rate had to be brought down from the 25% rate. The 1993
ILOstudy advised that the annuity rate should bebrought down gradually to 10%.
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However, in 1998, the elected Fiji Parliament decided to bring it down to 15%, but rather
thanimmediately, as was suggested by me (then in Parliament), they decided (wrongly in my

opinion) to bring it down gradually over aperiod of 10 years.

It would be alearning exercise for Fund members and pensioners andthe current FNPF Board,
for a Commission of Inquiry to clarify what exactly were the recommendatons of the FNPF
Board and management in that 1998 decision by Parliament.

The 1998 parliamentary mistakes

During my brief period in Parliament, | spoke onthe FNPF(Amendment) Bill 1998 (Hansard, pp.
499 o 505).

The 1998 Bill sought to increase the contribution rate from 14% to 16%, stopthe 2% deduction
towards the Pension Buffer Fund,andto bring the annuityfactor down from 25% to 15%, by one
percentage point annually over aperiod often years.

The FNPF management, intheir recent publicity campaigns, has veryselectively quoted from my
Parliamentary contributions to justify why theyshould today reduce existing pensions (and why
they should reduce future pensiong to 9%.

Yet nothingin my 1998 Parliamentarycontributions was of relevance tothe cumrent debate about
reducingexiging pensions already contracted and agreed to by FNPF, from 15% and above,
downto 9%

In my contributions | pointed out that while FNPF till then had been wellmanaged,and it had
became the larget financial institution in the country,there were problems emergingWhile the
number of employe's was rising, the growth rate in the number of employers has been declining;
the growth rate of employees was alsodeclining;the growth rate of dollar contributions had also
been falling, thegrowth rae of the investment portfolio has been falling. The interest rate
credied to the members has been falling (from 10% to about8%then) (now less at around 5%).
There were large liquid balances keing built up. Loans to the Fiji Government and other public
enterprises were excessive. If loans to statutory and government-owned enterprises were
included, they amounted to 88% of all of FNPFs loans in 197, andthey ae not capableof
payingthe best interest rates. There was a corresponding declineof loansto private sedor which
could pay higher interest rates. FNPF’s prime responsibility was not to the courtry or to
Government, but to its contributors(members and beneficiaries)

| pointed ou that there was an irherent conflict of interest between the role of thePermanent
Secretary of Finance as the “borrower” from FNPF, and his role asthe Chairman of the FNPF
Board, which approved loans (volumes and interestrate) to Governmernt. | ponted ou that “the
primary responsibility must be tathose people who have deposits in the Pension Fund. His

primaryresponsibility is nat to Government as manager of public finance policy, taxation and
government expenditure.
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I made two essential points on the pension rates being proposed in the transition state. The first
was that | felt, as did theactuarial studies, that 25% of the final balance was too generous a
provision.Secondly, | urgedthe Minister of Finance to bring the pension rate down, not gradually
but immediaely towhat was felt was the sustainable rate at thattime, considered to be 15%.

It ismy considered view that the annuity rates above 15% shouldnot have been offered by the
FNPF Board, the necessary legislation should nothave been introduced by the Government of the
Day, and Paliament shouldnot have passed the FNP F (Amendment) Bill as it stood.

BUT, the historical reality and the legal facts are, that these rates above 15% were verified by
Parliament in the Laws of Fiji, they were explicitly offered by FINPF on their 9-OP forms, and
a small proportionof retirees took up theoffer of life pensions, through lawful contracts with
the FNPF.

In the 25% annuity exampk | used inParliament in 1998 | did not pay any attention to “the risk
of dying early and losingall”, the eroding mle of nflation, and that the lump-sum left with FNPF
would earn interest over time.

I may also point out tha when Parliament in 1998 discortinued the 2 cent inthe dollar
contribution to the Pension Buffe Fund, that it was probably thecorrect decision. But it also
meant that the liability forthe pensions then fellpintly on the General Reserve AND the Buffer
Fund Thishas not been acknowledged by the INPF management and the Board, with FNPF

accowntsstill showing the Buffer Fund andthe General Reserve separately.

It isanother mystery why the remaining Buffer Fund while kept separate, wasnot credited with
the interest which other Members’ Funds were. This wouldhave been the right thing to do, as the
FNPF has always been wing tha BufferFund money for investment purposes, and eaming
money, with interes beingcreditedonly to contributing members, whilethe General Reserve has
alsobeen increased.

The deadly gamble: lumpsum orannuity with the “risk of dyingeary andlosingall”

It isimportantto ask: why is it tha while professional qualifiedactuaries have concluded that the
annuities baween 15% to 25% havebeen excellent value, the historical reality with FNPF has
been that the vasgmajority of retirees (more than 70%) have not been taking up the these
supposedly “good” pension offers.

In the early years when the annuity rate was as high as 25%, lessthan 10% ofretirees weretaking
the pension. Even in recent years, less than 30% were.i.e 70% or more were t&king up the lump
sums.

For actuarial experts, choosing between a lump sum or some amuity rate until you die istheir
daily “breadand buter” work. Bu mostordinary retirees are tatally lost in front of this kind of
choice between taking the lump sum or the pension. It requires anincredibly difficut financial
assessment of the risks andretumns of that choice- and no advice is everavailable to our ordinary

people, eventhe educated ones.
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Effedively the FNPF has been offeringa “gamble” to retirees:

A. Yoau can take your life savingsas a lump sum, invest it or consumeit, or do with itwhat you
will, and it isyoursand your family’s,whether you live ordie, oryou can choose
or

B. Leave that life savingswith us we will give you thisannuity (dollar value per month) until
you die. Ifyou die early, sorry,thats it. There isno moremoneyfor your family thereafter(except
for that current year of annuity). Tough luck if you onlygot backa quarter or ahalf or two thirds
of your life savings.

One can imagine the thousands of households where this decision hashad to bemade; with one
partner saying “let’stake the pension- it isreally good” andthe others saying ‘what if you/l die?’

Since 2006 it has become clear that thepension fund investments and bans are not doing well,
and may be subject tofurther stresses and strains n futurethere ae questions. | have myself been
pressuredto advise close friends (some well-educated, including lawyers) that the 15% tax free
annuity was still a good retumn provided it was not eroded by high inflation in the future, and
unfortunately there was no guarantee that would not happen.

| suggestedthat they could leave just enoughin the pension fund to reeive an annuity that was

enough to maintan them, and that they use the remaining lump sum, to diversify their
invegments which would be available to their families shouldthey die.

It never entered my mindthen tha a future FNPF Board might try to reduce annuities already
agreed upon and signed, as indicated by the current proposed Review.

I sugpect that most ordinary Fiji retirees are “risk-averse” andchoose not to risk losing their
entire balance if they die erly. This is whythe majority of retirees have been takingthe lump

sum option even thoughactuarial expertsand economists might suggest that the annuty at 25%
orl%% or 15% is fnancially a much better option.This is similar behavior to that of risk-averse
peasant farmers who will nottake loans on their land ascollateral, in case they lose their only
asset.Bankers and economists may advise farmersotherwise.

The paradox of 15% to 25% annuities being “financial heaven” for some,“finandal
disaster” for others, BUT “a badbusiness decision by FNPF Boards andmanagement”.

Forthat minority of retirees (say 30%) choosing the pension annuitiesbetween 15% and25%:

some propation would have found them excelknt value (and some very high income
earners may well bethe target of FNPF proposals)

some proportion will die "before they recover their life savings” and their families will
have lost out (FNPF generally ignores these deadpensioners)

nevertheless, the actuarial $udies are probably correct in saying that FNPF

10


http://www.pdfpdf.com

Boards and the FijiParliament have been making*“wrong business decisions” n offering
15%orhighe annuities.

But none ofthe above justifies FNPF breaing contracts with existing pensioners.
The major questions to be answered for the Burness/Shameem case:

Question 1  Can FNPF pensions be legally reduced? Answer: No.

The® are the basic facts that cannat be denied.

(a) The current pensions hawe all been offered by a FNPF Board and a Fund totaly
controlled by Government.

It isabundantly clearthat
(1) all the FNP F Board members have been appointed by Government.
(ii) the Charman ofthe Board has always been appointed by Governmert.

(iii) the FNPF Board has the statutory powerto make allthe decisions, except where they haveto
be made by parliament or under regulation

(iv) in all cases decisions on annuity rates have been made by an elected parliament on the
recommendaions ofthe FNPF Board

(v) While Employers may have nominaed their representatives through various Employes’
associations and such, the gopointments are made by the Minister.

(vi) Unions have dften nominated the employee representatives, but it has been the case that

various governments over the years have also selected certain wnion representatives of their own
choice.

In 2006 thistrend continued, following which theFNPF Board was changed, and then changed
again. The Chairpersons of the FNPF Board who have always been appointed have been either
Permanent Secretaries of the Minigtries ofFinance, or Public Service Commission, or Labour,
and, once, the Governor ofthe Reserve Bank. One of the rare exceptions is the current
Chairperson (whos citizenship should ke clarified to Fund Members). He certainly is not a
representative of either the Employers or Employees.

All Government employee FNPF Board Chairpersons, being selected by the Minister of Finance
have serious conflias of interests with their duties to the Fund and their responsibiliies to the

Minister, thereby becoming both the “lender” and the “borrower” at the same time | have
publicly pointed out these nflictsof interest even before 2006.

(b) The FNPF Board has keen the ultimate decision-make r on:

11
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(i) all large lending decisions (volume of lendingand interest raesto becharged) including how
muchto lendto Gowvernment annually.

(i) the annual decision on the interest rateto be credited to the ANP FMembers.

(iii) the three critical decisbns macde, two with the approval of Parliament,on the pension annuity
rates for single and double pensions: the first beingthe original decisionto pay 25% annuity on
single pensbns; the sscondbeingthe 1998 decision to reduce pensions gradually from 25% to
15%

(iv) all large investment decisions, including the questionable price paidforthe majority shares in
AT H which independent assessorsthought mayhave been morethan $100 millon or probably up
to $150 million inexcess; and the g blowout at Natadola and Momi.

The FNPF management would presumably have been asked to give advice on dl such proposals
and hills before Parliamentary decisions. These decisions would have been made only with the
advice of the Board, but transparency in such advice has always been a missing element in the
past. Any fuure Commission of inquiry can clarify whaexactly was the advice given by FNPF
management and FNPF Board, particularly whenever any decision based on it went against the
actuarial advice (asin 1975 whenthe 25% annuity wasdecided, and in 1998 when the gradually
reducing annuity from 25%to 15%was decided).

(c) The Gowernment has exe rcised total control, deemed excessive by FNPF consultants.

Thequestionthat also needs to be put istowhat extent the various governmentshad influence, or
even interference, with the FNPF Boad decisions? Only a Inquiry can determine that,
partcularly when FNPF’smost recent consultants (Promontory) clearly hint & it, asevidenced
by the following staement in the Report of Promontory that wasmade availableto merecently:

Paragraph 90 of the Report

“In discussion with stakeholders...appointments have been seenashighly politicized and
blamed for some of the poorer invesmentoutcomes. A common theme was that
Governmenthad interfered toomud with operations and decision-making of the Fund.

Further in Paragraph91:

“Policy Principle: the FNPF Board shoull comprise a majority ofindependentmembers.
The Board’s primary fiduciary reponsibility isto act first and foremostin the nterests of
the ind meambers, notrepresentative groups, Govemment or even the wider interests
ofFiji.”

Promontory advised that any new legislation needed to spell this out explicilyand the law be
strengthened in this regard.

12
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It can be seen therefore, even from a Report that was commissioned by the FNPF itself, as well
as the appointmentsprocess to the FNPF Board (not necessarily a defect inthe law, but as part of
the political procesy, that FNPF contributors (members) and current pensioners have hadno say
whatsoever in any FNPF Board decisionsand were not briefed on the important and significant
invedment decisions that FNPF Board were making over the years. Thepensioners have been
passive recipients of FNP F Board decisions.

The fact tha they were given a written undertaking to receive a certain definite anount of
pension fortheir lifetimes, was something that the Boad itself decided through Parliamentary
approval.

(d) Contrary to FNPFs claims, Section 63 of the FNPF Act dbes not allow FNPF to
reduce the annual annuity amount or oerall percentage

Section 63 of the FNPF Ad statesthat the FNPF Board may “prescribe the amount, frequency of
payment and duration of any annuity payable under the provisions of paragrgoh (b) of section
64” (my uncerline)

The FNPF Board and its lawyers claim to think that this section gives the Board an authority to
reduce existing pensions.This would be a completely wrong interpretation, asthat section simply
refersto Section 64 (b) which gives powersonly over the method of dispensing the amuity, not
the total amouwnt itself or the overall percentage of the final balance, which canonly ke, and has
been decided by Parliament, as aspecifiedoercentage of whatever balance the pensioner leaves
with the Fund.

Once that percentage has been fixed (andthe OP-9 form specifies both the percentage and the
corresponding dollar amount), the amouwnt of thetotal annual amuity in dollarsand cents cannot
be changed- as that would be changing the percentage of the final balance being given to the
pensioner, which has already been determined by Parliament, and offered to the pensoner in an
explicit, irrevocable contrad onthe OP-9 form.

Notewhat is stated by the Fiji Natbnal Provident Fund (Annuities) Regulations1999
Regulation 16: Oncethe form has been signed andthe annuity option chosen, and

received by the FNPF, "the General Marager must make payment of the
annuity selected by the person”. (Irepeat, MUST).

Regulation 17: Theoption, once chosen bythe pensioner, is "irrevocable’.

Regulation 18: Theduration of the single anuities is “the lifetime of the pensioner"”, and
of the joint annuity, is the "lifetime of the last surviving spouse”.

Thee regulations gpecify exactly what percentage of the final balance will be paid annually by

the FNPF as annuity, but only asapproved by an elected Parliament. The FNPF Board has no
powers inthis regard.
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() No consultant has advised that the existing pensioners’ contracts be altered in any form
as asolution to FNPF problems.

Themost recent report that has been discussed in the public domain and called The Promontory
Repart referred to the above issue at paragaph 25:

“There have been some suggestions that existing pensions should be
withdrawn, capped or resetat a discount.... Any retrospective adjustment of
existing pension benefits would bedifficult undercontract law..... Whilean
adjustment to existing pensions remains apossiblity, it isnot further
considered in this paper”.

Promontory pointsout, in fact, tha FNPFhas commissioned actuarial work tovalue the current
pension obligations with the view of setting aside enoughassetsto support the existing pension
liabilities asthey are run off, andtoidentify actuarial assumptions for new conversion rates to
ensurethat they aresustainable”.

Promontory based the reg¢ of their analysis and recommendaions onFNPF not breaking its
contracts with existing pensioners. The implications of anending or canceling such a significant
aspect of law, namely the sanctity of contracts would be serious enough for an international
conaultancy firm to not recommend this, if t wished to safeguard its own intemational
reputation. Indeed, the Promontory report deals mainly with the problem of funding
futurepension anntities, which they recommended to be reduced towards 9% orthereabouts as
has been wicely adwertised

It should be noted and emphasized that Promontory clearly separated the problem of funding
exiging pensioners with the problem of funding future pensions, whose annuity rate may be
reduced by any legtimately appointed Board, which | shall address further below briefly.

No IMF or WB Report has reconmended that FNPF should reduce the annuity rates of
existing pensioners. i.e. they only support the redudion of future pensions that may be
offered to make FNPF more viale.

(f) ANPF’s does hawe the capacity to contractlegally, and be taken to court.

FNPF is a corporatebody and legal entity.

Article 4 of the FNPF Act states that the FNPF Board shall be a body comorate and shall, by
thename of "The Fiji National Provident Fund Board", have perpetualaiccession and a common
seal ... TheBoard may sueand be sued in itscorporate name andmay enter into contracts.

By law, a legal corporate body (FNPF) makes a clear explicit offer (on Form 9-COP) to the
retirees that should they choose the pension option (whether single,joint or combination) and
leave their savings with the FNPF, they would receive in return an amuity (expressed
explicitlyin dollars as a fixed percentage of their final balance) until they (or theimominated
partner) died.
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Nowhere in the contract (the 9-OP form) is there any clause which warns the pensoners that
theirpension rate may be changed inthe future by the FNPF Board at its discreton.

The Board’s powers to vary the anuityrate, already offered to and accepted by pensioners is
therefore totally without any legal foundation.

(9) Legal pension ases in US do not support the FNPF cause

It isacknowledged, as FNPF has also ponted out, that pension funds the world over are having
to tackle theproblems of unfunded future liabilities. The United States is one coutry where
therehave been many legal cases bath at the stateand federal level.

But comparing the pension schemes of the United Staes with Fiji is not particularly useful
because of the very different processes and choices offered to thetype of benefis.

Not only are most of the US systems state funded and controlled, but the schemesessentially are
based on setting pensions relatingto the last few years of salaries beforeretirement, andthe Cost
of Living Adjustment (COLA) that would beapplied following retirement.

There is, moreover, no “choice” at the end of the retirment whether to take a lump sum or

pension: thepension hasto be takenand most arevested (full or part) in surviving partners,should
the pensione die.

The American cases have focused on whether current workers’ futurepension rights (such as
reference salary or COLA adjustment) culd bechanged by employers in the middle of their
careers.

The experience of US legal cases has been, that legislative attempts by States to take away or

reduce pensioners’ rights after they had been granted and were being enjoyed, would be struck
downon either the Contracts Clauses or the “Taking Chuses” in the US law.

In many recent United Sates legislature’sattempts to reform pension schemesworkers and
pensioners have been filing lawsuits arguing that deaeasing their pension benefits violated
theUS. Congitution andlor state constitutions, most of which proted *“contracts”from being
unilaerally altered by the government while “Takings Clauses”protectedtheir personal property.

In the case where the pension was peggedto an employee’s lagt salary,thecourts have found that
the pensioner was entitledto the real valwe of thepension, so that should the salaries of his last
position increase because ofinflation or improving economic conditions, then the pension should
besuitably adjusted upwards. Such adjustments are not considered for FNPFPensions and
therefore arenot relevant to the present case of Bunessv FNPF and Ors.

Some United Stdes courts have suggested that States could change superannuation
schemesgoing forward and reduce future benefits associated with future employment,as long as
workers’ already earned superannuation benefits were nat reduced.
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Thee situations are vasly different from that of the current FNPF pensioners’ cortracts and
property rights which haveall been determined:

(a) at the point of retirement,

(b) with reference only to an explicitly stated proportion (ranging from 15% to 25%) of the Final
Balance (or some portion of it), stated explicitly as afixed monthly amount in nominal dollars,
AND

(c) with no adjustment for COLA.

None of the US stae superannuation schemes suffer fram the weakness thatthe FNPF scheme
has of pensions being continuously eroded by inflation. Note tha Fiji’s recent history of inflation
has been that any pension granted for example in 1996 (eighteen years ago- the average life
expectancy a& 55) would be worth some 42% lessinrealterms this year.

Question 2: Can FNPF vary the pension rates diffe rentially for lowand highincomes?

The FNPF Board has announced by way of paid advertissment in the daily papers that they will
not reduce the existingpensions of some 89% of pensioners whose pensions are “below
thepoverty line”, but they will reduce tho® of the other 11% earning higherpensions.

However, the FNPF Board is prevented from vaying pension rates differentially by the FNPF
Act.

Section 12 B of the FNPF Act whith outlines the dutiesto be exercised by the Board as Trustees
require that the Board must abide by all rules and principles of law which impose any duty on a
trustee exercisingapower of invegment including all rules and principles which impose

(a) toexercise the. powers of atrustee in the best interests of all beneficiaries ofthe trust;
(b) toact impartially towards beneficiaries and between different classes of beneficiares.

The FNPF Act does not dipulate a “poverty line” to be usedto determine differential annuity
ratesfor pensioners Therefore nopart of the FNPF Act authorizesthe FNPF Board to reduce the
pension ofone group of pensioners who are allegedly “above some poverty line”, whichis
moreover to be decided by the Board. On what economic criteria and whose judgment is the
“poverty line” to be assessed?

Furthermore, the FNPF Board’s agumert is quite internally untenable in the first place in that
manypensioners supposedly receiving pensions “below the poverty Ine” wouldhave taken or
withdrawn part of their savings for housing or education or otherreasons allowed in the FNPF
Act, and also partly asa lump sum upon retirement. The actualpension being paid as an annuity

may not be used todifferetiate between “better off” pensiones and “worse off” pensioners,
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asappears to be behind theintentions of the FNP Fto reduce some pensions and not some others-
clearly discriminatory inthe economic analysisthat it appliestothis point.

Form 9-OP does nat gtate that, in future, the Board might reduce the pension incomes for some
and not others. So far, the assessments on non-sustainabilitywhich have been made by all the
actuaries have beenon the groundsthat thepercentage rates of amuity which have been set, have
been too high andunsustainable. The actuaries have neve statedthat the FNPF is unsustainable
because of thehigh dollar value pensions to some pensioners, whose amuity rtes have

beenunduly high, but that & was all right to give the high pension annuities tothoseearning low
dollar amounts.

Indeed there has never been, and never likely to be, anactuarial recommendation that higher
annuity rates should be paid to thoseending up with low final balances in their accounts, and
hence only capable ofreceiving low pension raes, but not to those receiving hicgher dollar
values.If some current pensioners have keen receiving large amounts annually long after they
retired, thisis entirely dueto: (a)their large final balances and (b) the annuity factor that FNPF
offerdthemin place of lump sum withdrawals

Both FNPF Boards and the Governmentsof the Day that passed the necessary legislation and
offerd these contracts were responsible for this. Is it “uwnfair” that some persons have received
multiples of what they had asthe final balance i their accounts because they have lived long
enough afterretirement? That should have been expectedin any case, because some would

live longer and some would die earlier than what so-called life expectancy was deemedto be.

In 2009, under the chairmanship of Pramesh Chand, who was simultaneously a government
employee and Chairman ofthe Baoard, FNPF has been expressing the view tha those who lived
longer are now"“unfairly” drawingon the Fund and on current members’ contributions. Such a
position is not economically justified nor rtional. It appearsto be prejudice rather than based on
sound economic analysis and actuaial principlesthat some of those receiving annuities, will live
longer than the average, and somedie before the average expected date of death.

Part2 of theTransition Decree made the claim that **the Board will be non-discriminatory™".

Yet Clause 8 of the Transition Decree (titled “Top ups”) is dl about arbitrarily disciminating between
different classes of retirees- whether they are currently receiving less than $100 per month, receiving
between $100 ands $300 per month, and more than $300 per month.

Subsection 8 (2) states that for those pensioners currently receiving less than $100 per month, and who
wish to convert their lump sum to the new annuities offered which will of course be less than $100 per
month, the Board will arbitrarily offer $100 per month i.e the FNPF now will become a welfare
organization, (withou the permission of the pensionrers) subsidizing current low annuity pensioners at
other pensioners’ expense. So cross-subsidization will continue, whatever the Decree daims.

| doubt that the drafters of this Military Decree ever thought about those retirees who might currently
have an annuty less than $100 per month, only because they took a partial lump sum upon retirement.
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Subsection 8 (3) states that if any pensioners are currently receiving more than $100 and they leave all
their lump sum entitlement with the Fund and take the new annuities being ofred, then they will receive
either their aurrent annuity or $300, whichever is the lesser. i.e. those pensioners currently receiving
between $100 per month and $300 per monthwill be left alone

Subsection 8 (4) then states amnazingly, that if you are currently receiving more than $300, and leave all
your lump sum entitlement with FNPF and take the new annuity rates that gply to you, then you will
arbitrarily have your lump sum increased by $10,000 or 25% of your existing lump sum, whichever is
less.

Why are they giving this small “bonus” lump sum option rather than just raising the annuity rates?
Because they want future retirees to receive the lower annuities. They will give a small lolly to existing
pensioners, whose contracts they knowthey are breaking.

So for any particular retirement age in the past, pensioners wil lose a higher proportion of their annuity,
the higher was the lump sum they lef in the Fund: ie. the more you trusted the Fund, the bigger is the
percentage you will be losing.

For alump sum of $100,000 you willlose 36% if you have just retired, the loss increasing to 50% if you
are age 66, and thendecreasing to 46% if youare about 72 years old now.

How astonishing for a Decree that daims that the FNPF will be non-discriminating. T his Transition
Decree, contrary to its claims, is disaiminating between all kinds ofretirees, discriminating by age and
by lunmp sumoriginally left inthe Fund.]

Question 3  Does FNPFhawe the financial capacity o pay existing pensions at
theircurrent rates? YES. For many reasons.

Source A . Buffer Fundproperly credited

TheFNPF Act provided for a Pension Buffer Fund which was expresslyset up forthat purpose in
1975 with members injecting 2 cents in the dollarbetween 1975 and 1998, when the injection
was stopped by Paliament. ThisBuffer Fund was then absorbed into the General Reserve in
2000. However the account was still maintained, and received all the balances of members

whodosethe pension option (ie the purchase price fromthe pensioners of theirannuities).

Of course this 2% deduction may have been unfair or even aninfringement of the property rights
of those who chose the lump sum optionbecause they then lost totally that 2% they had
contributed- | will refer to thisagain below, as one of the “difficult” questions tha may be
addressed by the Commission of Inquiry.

But not only was theBuffer Fund amount substantial, the FNP F Board quite wronglyneglected to
pay interest on this Buffer Fundeventhough the Buffer Fund monies were being invested by the
Fund andcontinuedto eamn income for the Fund (but that income went only to Member Funds
andCeneral Reserve).
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Had the Buffer Fund been credited with interest, my calculations on this showthat even without
the 2 cent injections from 1975, the BufferFund would in 2010 have amounted to $870 millions,

which would cover 18.6yeas of the current annual pensions payout of around $47 million.

Of mourse, mrrespondingly less would then have been then credited to theGeneral Reserve and
the Members Funds.

It should be noted that the current group of pensioners (earing between15%and 25%) will be
gradually reducing in numkbers, with those earningthehighest annuities n general dying earlier.

The pension bill will therefore begradually reducing in dollar terms, and fagder in real terms,
given that thesepayments are not indexed to inflation which is curently running at 10%
annually. The properly augmented Buffer Fund could probably fund thiscurrent (but gradually
reducing) group of pensioners for more than 18 years.The actuaries should have done this
calculation for FNPFwhich should release these figures to the public: what will be the time
trencbf liabilities posed by the current pensionerson FNPF at 15% t 25% withoutadding to their
numbers be from now on?

Source B: Savings from pensioners who die too early

The FNPF has been enjoying the "savings' from all the pensionerswho die before they *“exhaust
theirfinal balance” (the FNPF has given no dataon this).

Why is it that while FNPF has given nunerous tables alleging cross-subsidizationof existing
pensioners by current contributors when they live*beyond their alleged expected lifetime”, yet it
has never adknowledged nor giverany data whatsoever on the numbers of pensioners who have
died before theycould ““getback their morey””?

Theg “savings for FNPF from those who die early” will partly cover the costs of thoseannuities

where pensioners live on, and this informaton needs to be disclosed by FNPF to the
beneficiaries whose right it is to know what alternative mechanisms FNPF has explored instead
of the proposal they make that pensions must be rduced.

Source C: General Reserve

The General Reservemay be called on if and only if the funds from A and B almve were
notenough. Note that the General Reserve has also been contributed to by pensionersand after

the Buffer Fund “2 cent in the dollar” injections were discontinued in 1998, was expectedto be
the final guarantor of pensions.

Source D:Borrowings from Government

The FNPF also has at its diposal an external source to fund any shortfalls in the
exigingpensions: The FNPF Board is authorized under Section 10 of the FNPF Act which states:
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“If e Fund is, at any time, unable to payany sumwhich is required to be paid under the
provisions of this Act, the sum requiredshall be advanced to the Fund by the Govemment
and the Fund shall, as ©onas practiable, repay to the Government the sums so
advanced”

Consquently, the ANPF Board can make a case to the Government of the Day, that given that is
has een past Governments who have been responsible for the unnecessarily high annuity rates
offered to pensioners, they could set aside whaever complementary resources are needed to
coverany deficit faced by FNPF, as estimated by the actuaries.This will also have an element of
economic fairness in that it will betaxpayersat large who will bear the burden, if it can be called
that, given that investments of the Board have not always been trangparently undertaken, nor
based on sownd investment strategies or advice.

Thislast solution, will also ensure that any additional burden posed by existingpensioners (and
the evidence suggests that there should nat be any required beyond a properly augmented Buffer
Fund), are not bome by the current contributors, who | acknowledge will probably face a
reduction intheir annuities in future.

FNPF has been a "cash cow' for all governments. How about reversingthe flow of milk?
Argunent E:  Suing FNPF Boards at fault

Section 8 of the FNPF Act which requires that “the Board shall, having wnsidered
therecommendation of the General Manager”, declare a rate of a rate of interestto be paid to
members’ credit, nat lessthan 2 1/2 per cent per aanumprovidedthat:

“no rate of interest exceeding 2 1/2 percent per annum shall beso declared, unless, in
the opinion of the Board, the ability of the Fund to meetall payments required to be paid
under this Act is not endangered by thedeclaration of such rate”.

The FNPF is currently planning to reduce pension rates for future pensionersand existing
pensioners, alleging that current pension rates are unsustainable,and even alleging that these
pension rates have been known to beunsugainable for morethana decacde.

Yet, year after year, the AINPF Boardhas declared a rae of interest higher than 2 % percent
(including this year (2011) aswell at 5 %2%) to be credited to Members’ funds. The FNPF Board
is ading in contravention of the FNPF Act which vey specifically asksthe Trustees to not
declare a rate of interest above 2 ¥ if the Fundis notsustainable. In other words, the General
Reserve should be built wp, if it is thought tha the pensions are nat sustainable & existing
annuity rates.

At times, the Board anomalously credited a percentage which was even higher that what the
Fundwas earning (as in 2002: e ILO Report on FNPF 2002 ).
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The FNPF Board has been in breach of the FNPF Act by declaring rates of interest which are in
excess of 2 “z2percent and d the same time claimingthat the Fund is unsustainable. The continue

to be in breach ofthe Act, sincethis last year they again declareda retum higher than 25%.

While not doing what it is specifically required to do by the FNPF Actthe FNPF Board is
attempting to do what is nowhee authorized in the FNPFAct, namely to reduce existing
annuities contractedto exiging pensionersortheir beneficiaries.

It appears that the ANPF Board maybe sued by the pensioners under the Act, whose pensions ae
beingillegally reduced.

Question 4:  Howshouldthe FNPF problems be addresse d within the laws of Hji and
according to the FNPF Act.

As an econamigt with longstanding appreciation of the economic problems of Fiji under many
governments, | canonly stae what should be obvious to anyone being able to read the signs of a
wide variety of problems facing FNPF in the present and likely to arise in the future.

The actuarial experts brought in by FNPF itself have all stated that the sustainable rate of
annuitydepends on FNP F’s return on investments, the growth ofemployment and incomes in the
Fiji economy, the contributions to the FNPF, the rate of infladion and the futuretrend in life
expectancies of men and women in Fiji (none have discussed theethnicity factor at all, quite
important to expert demographers).

lexplain whythe curent members of the Fund would be ill-sewved if any such proposed FNPF
review wereto go ahead ascurrently intimated.

(a) Refusal of the AINPF Board and Management to supply all reports and data to the Fund
Owners: contrary to Fund“Core Values”

Under the provisions of the Act, the FNPF and all its assets belongs tothe current contributors
and pensioners. The FNPF Board are only trustees, andtogether with the FNP FManagement, ae
supposed to be accountable and transparent to the memkbers (this is explicitly acknowledged by
the FNPF Website). Yet, forseveral years now, both the FNPF Board (current and preceding
ones) andManagement (current and preceding ones) have adamantly refused to make availableto
the beneficiaries of the Fund, all the various Reparts andrelevant dataonthe swstainability of the
FNPF.

Such refusal to provide information to the contributors and pensioners, andtheir proposal to
reduce existing pensions, would cntradia thefollowing “Core Values” which FNPF advertises
on its website:

Accountability: Being answerable and having the courage andhonesty to take ownership
of our actions.

Faimess: Treating everyore in anequitable and nondiscriminatorymanner
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Integrity: Being honest and fair to all our stakeholders.

Excellence: Alwaysmaintaining highest sandards.

The Board Members and FNP F management ought to be takento task fortheir abject failure to
abide by these “Core Values”, paticularly since even their dataon the website ends with 2007
figures. The latest data on their “Key Indicators™ webpage ends with 2007 data- already
fouryears aut of date.

While Ihave perused the Reports undertaken by various consultants providedto me, | find that
there is are serious gaps n data, and specifically, none of them give the deails of actuarial
projections based on the life expectancies; therefore one has no idea if their assumptions and
analyses are corred. Some of their assumptions about future life expectancies may even be
wrong, as | indicate below.

(b) Possibleerrorsin actuarial assum ptions

ThePromontory Report’s recommendations were based on the Mercerad uarial study (by Richad
Codron, Consulting Actuary, Authorised Representative #263844 of Mercer Investment Nominees
Limited). The Mercer presentation at the symposia organized by FNPF stated that themortality
ratesthey used were derived from “the 2008 Fijian population life tables prepaed by the World
Heath Organization”. This is not a problem, butMercer they went futher and stated that they
used “Mortality improvement based on experience of the Australian populationover 25 yearsas
reported in the current Augtralian Life Tables (2005-07).”

Demographers will know that projections of improvements in Australian mortality cannot be
used topredict future trends in Fiji’s mortality. Australia’s life expectancy is rising, their people
are living longer, anddrawing pensbns for longer. If the Australian paterns of
mortalityimprovement did apply to Fiji, then Fiji’s people would also be living longer,and the
sustainability of FNPF pensions may indeed require relaively lowerpension or annuity rates for
Fiji. Howewer, if Fiji’'s mortality falls or stagnaes, then Fiji’s pensioners will die earlierthan
predicted by Australiantrends, and Fiji’s pension annuity rates wouldcorrespondingly need to be
relatively higher.

All indications are that Fiji’s mortality will not fall like Australia’s and Fiji’slife expectancies
will not rise like Augralia’s. In Fiji, life expedancy for someethnic and gender sub-groups
grows actually fell between 1986 and 1996 .Demographer Dr Martin Bakker, working with the
Fiji Islands Bureau ofStatistics, concluded that “adult mortality has actually increased
somewhatduring the period 19862001 and at best there may be a mortality stagration, not
improvement. Dr Bakker attributedthisto possible deterioration in the health services for adults;
increase in non-communicable (lifestyle) diseasesamongst the adult population; differential net
migration, with successfuemigrants more likely to be healthy persons than unhealthy (.e
Australia, NZ,Canada and US have certain health requirement for their emigrants).
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As an economist who also does population projedions and is aware of ©medemographic factors
that affect life expectancies, | conclude that there is everypossihility that the three fadors listed

abowe, will be even stronger in the future because of the following:

(i) the continued lossesof qualified health personnelandthestagnation of
the Fiji economy and health budget, will continueto worsen the Fiji health service
system

(i)  the life dyle diseases will worsen as Fiji peopleconsume more and maore
processed Westernized foods and junk foods (as isthe clear trendnow as reported
in my up-coming Report on Fiji’'s 2008-09Houwsehold Income and Expenditure
Survey for HBoS).

(iii)  the emigrationof healthier persons (so selected by destination country health
requirements) will continue now that even qualified indigenous Fijiansare
emigrating in large numbers as qualified Indo-Fijans and Others havebeen doing
for two decades.

Therefore Mercer’s use ofthe Australian improvements in mortality to projectbng-term pension
outfbws for Fiji isnot appropriate A similar error was made by the ILO actuarial projections.
Theprojected life expectancies for2010 | estimateto be possibly some 3 yearshigher than actual;
and for 2030 may ke highe by 6 to 7 years, if Fiji lifeexpectancies cortinue to stagnae as they
are dingatthe moment. The Mercer differencesare of a similar order.

Wha wouldbe the impact on the actuarial projections if Fiji life expectanciest not rise: almost
certainly the annuity rates to be recommended would haveto be higher than those currently
discussed.How much highe? We do not know. Because the FNPF management andBoard, and
none of the consultants (from Mercer or the Promontory) arereleasingany actuarial Reports, or
their detailed analysis, or any sensitivityanalysis which might inform afew of us more numerate
persons amongst usabout the possibilities.

Yet it is the FNPF members funds that pay the management’s salaries and the consultancy
fees.FundMembers are not convinced that the experts who have been hired by FNPF aremaking
the orrect analysisandthecorrect recommendations. They would liketo be convinced, and it is
theirright to be convinced.

To give one further example of confusing consultant conclusions, the ILO 2002 study concluded
(Key results, p. v) that “under the status quo conditions, the Fund would remain fully funded
forthe next 0 years.” (though they also acknowledgedthat this would reduce if the Fund was
not able to maintain the 7%return on their investments).

(c) Poor Investment decisions by FNPF Boarcds

A vey important question for investigaion is whethe successive FNPF Boards have been
giving loansto the Fiji Governmert atrelatively low rates which the governments would not have
received from thecammercial banks, locally or internationally. Would a truly independentBoard
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and FNPF, free to inved internationally and locally, have been able toreceive higher interest
rates from the Fiji Government which ould haveresulted in higher returns to Members and

higher sustainable annuitiestopensioners?

Another important question is, towhat extent didthe Board (which was not appointed according
to the Act) make a difference to the kind of investments that the Board made over the last few
years? To what extent is the current liquiditycrisis due tothe large investments made recently at
Natadola, Momi, GPH,FSC, T appoo City etc which are not retuming the loans on time, asthey
should? Can independent reports from accounting firms be made available to the beneficiaries
and members on how thee were decided and managed and whether there was sufficient due
diligence as required by the Act.

Would a politically independent FNPF Board have madethe large loans to FSC which | believe
hastechnically been insolvent for a couple of years?To what extent are FNPF losses onthe loans
to FSC undermining profitability becawse ofthe collapse of the sugar indwstry due to non-
avaihbility ofthe EU loan because of Fiji’s failureto have elections in 2009 as promised?

To what extent is the pressure for the reduction in annuity partly dueto theFiji Government’s
decisions through the RBF to bring back FNPF investments from abroad. FNPF has clearly lost
income, while losihg the foreign exchangecaptal value. The 2002 ILO Report specifically
recommended (p.vi) “giventhe limitations of the domestic capital market in Fiji, he FNPF
should seekwider possibilities for investment”. Instead of allowing it to inves more overseas,
FNPF was forced to bring back whateverlitle they had invested abroad.

(d) Some suggeste d“solutions” are not sosimple: the mmplexities of the Buffer Fund

One may consider the complexities of the Buffer Fund issue of the “2 cents in the dolla”
contribution which has been suggested should be brought back inorder to ensure FNP Fability to
pay for current andfuture pensions While it appears a simple ©lution, it is nat straightforward
fromthe legal and ethical point of view, as it raises another problematic issue of discrimination
againg those who oould nat take advantage of the Buffer Fund if they chose a certain option at
retirement.

When the Fund was first being set up (following a Report by British Expert J.E.Ashford and
work by the first manager H.S.Robinson),the Hon Member for Social Services had ottlined the
logicof wha they were doing intheLegislative Council debatesin 1968:

“A National Provident Fund is, in essence a compulsory savings scheme for
workers. Periodic contributions are deducted from the wages ofindividual
members with a matching contribution for the employers. The funds
accumulate for each member untilhe reaches a stipulated age orsome other
contingencyarises. The amount credited to him, including interest, is paid out
to the member”.(added emphasis)

Clearly, the deductions for the FNPF were always heldto be the property ofthe worker, to be
retumed at the end of his working life. There is thereforeanextremely convincing viewthat the 2
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cents deduction towards the Buffer Fundwas unfair, and also infringed the property rights of
those pensioncontributors who eventually took the lump sum option, and therefore “bstthat 2

centscontribution for ever.

Thequestionthen is who decidedto establish the Buffer Fund inthe fird place? Was t based on
therecommendations ofthe FNP Fmanagement and/or Board? Was Parliamentresponsible for the
evertual legislation? There are clearly many legal and other issues that would need to be
addressed in any comprehensive review ofthe FNPF Act, properly andthoroughly carried out so
as to quell and doubts in the future

(e) Othernegative conse quences for FNPF resulting from political decisions

To what extent is the current FNPF crisis due to lack ofinvestment, lack of economic growth,
lack of growth in employment and incames, and FNPF contributions due to the cntinuing
political uncertainties? These factors have been stated by all Reports on FNPF over the past two
decades since 1987.

To what extent isthe hich rate of inflation which is eroding all pensionsand funds inthe Pension
Fund caused by the massive deficit financing by the Government (using easy funds obtained
fromthe FNPF), and lack of economicgrowth?

Theg are all questions which would needto be examined in detail with fullfacts and figures, and
all available reports, made availableto an expert Commission of inquiry, and to Fund Members.

Any fundamental decisionsshouldand can only be made by the collective responsibility of the
people, through their elected leaders in Parliament as before.

There is a need for collective approval of any amendments to the law on compulsory
savings of members and teneficiaries through an ele cte d Padiament

Any changes to the Fiji National Provident Fundbrovisbn have historically been implemented
through an elected parliament,with full responsibility falling on the people’s own elected
representatives and debated, whether or not any amendments were finally macde. Whether or not
they were the right decision or wrong decision it is a collective decisiontaken by society through
its electedrepresentatives. This is the only way in which such changes should be made to a
legislation that will affect the lifetime savings and pensions of hundreds of thousands of waged
andsalaried personsin Fiji.

Given that even elected parliaments are not necessarily comprised offinancial, economic and
social expetts, it would be essential that there should first of all be an Expet Commission of
Inquiry which would examine allthefinancial, economic, actuarial expert analyses and repotts,
consider thepasthigory (includingkey decisions, successes, failures, errors in judgment by FNPF
Maragements and Boards etc) inthe context ofthe broad social and political environment, and
give reasoned and balanced advice on the futurepah forthe Fiji National Provident Fund.
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If the Commission finds that the aduarial studies, properly revisedto Fundmembers sdisfaction,
do indicate the need for reviews of the pension fund,thenthat would nodoubt ¢ ahead, but only

with social goprovd and social consensus.

An elected parliament is due in 2014, according to the promise and commitment of the
Govemnment of the Day. A Commission of Inquiry will inevitablytake several months to
establish. The Inquiry would itself take ayear or soto chrify allthe issues andobtain consensus
from affected parties, by which time an elected parliament will be imminent or already in
operation.

Given that the FNPF Review as planned will imply extremely comprehensive changes to the
Fundand its operations, and will have a major impact on Fiji’s financial and economic system,
as well significant impact on the welfare of thoseretiringinthefuture, it is only appropriate that
such changes be brought in by an elected parliament.

Part4 of theTransition Decree is on ' Protections.

You might have thowght thatPart 4 of the Transitional Decree titled “Protections” was about protecting
you, the pensioners and your property. Sorry.

Do you really believe Subsection 11 (2) ofthe Transition Decree which claims “the relevant provisions
are not to be taken to provide for a deprivationof property of anyone”.

Note: Article 17 of the Universal Dedaration of Human Rights (UDHR) says“ Everyone has the right to
own property” and “no one shall be aitrarily deprived of his property”.

By all relevant criteria, the current pensioners’ FNPF annuities are rea financial property, guaranteed by
a lawful contract signed with FNPF, and guaranteed by elected Fiji padiaments

Yet for virtudly everyone curently receiving more than $300 per month, their entitlements are going to
be drastically reduced — by between 30% and 54% oftheir lawful property. i.e. The total loss to existing
pensioners, in present value terms, will amount to more than $150 to $200 millions in aggregate (I
roughly estimate).

Given that Australia and NZ donot recognize the Military Regime or its unlawful decrees, FNPF
pensioners who are being adversely harmed might think about suing FNPF in Australia or NZ where
FNPF has investments.

Part4 “Protections”: Denying Human Rights of Access to Justice

Clause 11 ofthe Regime’s Transition Decree states the following(1) “T he relevant provisions are not to
be taken to be inconsistent with a human right or a similar right of any person”. i.e the Military Decree
assures youthat your human rights are not being harmed.

Artide 8 of the Universal Declaration of Human Rights (UDHR) staes “Everyone has the right to an
effective remedy by the competent national tribunals br acts violatingthe fundamental rights granted hm
by the constitution or by law”.
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Artide 10 ofthe UDHR “Everyone isentitled in full equality © a fair and public hearing by an
independent and impartial tribunal, in the determination of hisrights and obligations...”.

But Subsectian (3) ofPart 4 of the Regime’s Transition Decree states:

“No court, tribunal, or other adjudicaing body has jurisdiction or power to accept, hear, detemine orin
any other way entertain any challenge by any person, or to grant any remedy or reliefto any person in
respect of” (aand b) the validty of the Decree and (c) “ any loss or damage sufered by any person...” & a
result of the provisions in the Decree.

While Subsedion (4) states ifthere is any relevant clam before any court, “the presiding judidal officer,

without hearing or in any way determining the proceeding ofthe application, shall immediately transfer
the gpplication to the Chief Registrar of the High Court for the temination of the proceeding or the

application...” and “ acertificate to tha effect shall be issued bythe Chief Registrar of the High Court”.

(5) states if any relevant proceeding has already been started but not determined, that proceeding is aso
terminated.

(6) in case some brave judge thinks otherwise, the Transition Decree sternly warns that any court that is
currently hearing such a proceeding, “ must, on application by the Attorney-General ... issue a certifi cate
to theeffect that the proceedings .... have been wholly terminaed..”.

And under (7) Such terminating certificates cannot be challenged in court.

Bottam line: the judiciary will not be allowed to hear your case, even though it involves a lawful legal
contract entered into between FNPF and pensioners (backed by elected Fiji Parliaments), even if the case
involves your basic human right to personal property and your basic luman right to go to court with your
just grievances.

The very fact that this Military Decree stops al legal challenges is clear evidence that the Regime knows
that the FNPF does not have aleg to ¢and on, in afairand lawful court.

Toudh luck for the BurnessShameem case.

You may well ask: where is the separation ofthe State and judiciary? Where is the independence of the
judidary?

But note the Catch 22 situation for theRegime: ifit allows thiscase togo ahead, then legal challenges can
and will be mounted to all the Military Decress. Where will that leave this Military Government?
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